ORDINANCE NO. 1101

AN ORDINANCE AMENDING CERTAIN PROVISIONS IN “CHAPTER 24 -
VEGETATION” OF THE CODE OF ORDINANCES REGARDING THE
REGULATION OF TREES IN THE CITY OF YANKTON.

WHEREAS, the Yankton Board of City Commissioners and City Staff have determined that
certain provisions within “Chapter 24 — Vegetation" of the of the Yankton Municipal Code of
Ordinances governing the regulation of trees within jurisdictional limits of the City of Yankton should
be revised and improved as set forth herein.

NOW THEREFORE, BE IT ORDAINED, by the Board of City Commissioners of the
City of Yankton that:

Sec. 24-1 of the Yankton Municipal Code of Ordinances shall be repealed and marked
“Reserved” as follows:

Sec. 24-01. — [Reserved]

Sec. 24-3 of the Yankton Municipal Code of Ordinances shall be amended to read as follows:
Sec. 24-3. - Sight obstruction of intersections.

No person shall plant, maintain or permit to grow upon any premises abutting upon any
street, any tree, shrub, hedge, or vegetation in such way as to obstruct the view of the
drivers of vehicles approaching within fifty (50) feet of any street intersection.

Sec. 24-32 of the Yankton Municipal Code of Ordinances shall be amended to read as follows:

Sec. 24-32. - Definitions.

(a)  Street Trees: "Street trees" are herein defined as trees, shrubs and all other woody vegetation
on boulevards which would be on land lying between the private property line and the
center of the adjacent right of way.

(b)  Delineated Downtown Trees: “Delineated downtown trees” are street trees planted in
specifically delineated and mapped locations within the downtown business district zone.
The City Manager or the City Manager’s designee shall have sole discretion to determine
which street trees shall be deemed delineated downtown trees. The City shall maintain a
GIS map visibly depicting the location of all delineated downtown trees, which map shall
be periodically updated and accessible to the public.

(c)  Private Trees: "Private trees" are those trees and shrubs upon privately owned real property
within the jurisdictional boundaries of the city.
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Public Trees: "Public trees" shall include all trees and shrubs now or hereafter growing on
any public places, or upon boulevards which would be on land lying between the
established curbline and the street right-of-way line adjacent to public places, but expressly
excluding all other street trees as defined in subsection (a) above.

Small Trees: Trees less than twenty (20) feet tall at maturity.

Medium Trees: Trees between twenty (20) and forty (40) feet tall at maturity.
Large Trees: Trees larger than forty (40) feet tall at maturity.

Pests: An insect or disease that attacks a tree or woody vegetation.

Tree Board: The Parks Advisory Board will be the advisory board that is responsible for
public tree care recommendations.

Parks: "Parks" shall include all public parks having individual names.

Person: "Person" is any person, firm, partnership, association, corporation, company,
organization or political subdivision of any kind.

Public Places: "Public places" shall include all parks and other real property owned by the
City of Yankton, lying within the County of Yankton, State of South Dakota, or under its
control or supervision whether owned, leased, or under contract of the city.

Property Owner: "Property owner" shall mean the person owning such property as shown
by the records on file at the Yankton County Director of Equalization or the Yankton
County Register of Deeds.

Trees and Shrubs: "Trees and shrubs" shall include all woody vegetation now or hereafter
growing on any public or private property.

Plants: "Plants" shall include all "nonwoody" vegetation now ot hereafter growing on any
public or private property.

City: "City" shall mean the elected and/or designated official, authorized agent or
employees of the City of Yankton lying within the County of Yankton, State of South
Dakota, assigned to carry out the enforcement of this article.

Tree Care: “Tree care” shall mean all on-going maintenance of trees including but not
limited to routine trimming, removal of damaged, dead, broken, or hanging limbs,
branches, or boughs.

(t) Hagardous Trees: A “hazardous tree” is a tree displaying defects or damage such as cracks,

weak or dead branches, decay, or insect infestation that could result in tree failure or cause
possible damage or harm to people or property.

Sec. 24-33 of the Yankton Municipal Code of Ordinances shall be repealed and marked
“Reserved” as follows:



Sec. 24-33. [Reserved]

Sections 24-34 thru 24-48 of the Yankton Municipal Code of Ordinances shall be amended to

read as follows:

Sec. 24-34. — Street Tree and Boulevard Regulation.

The permit requirements of this article shall not apply to the planting of grass, annual flowers
or similar nonwoody vegetation.

Only the city may plant public trees. The City has exclusive regulatory control over planting
of street trees. The city encourages desirable species and planting practices upon private
property. Trees of any variation of genus Fraxinus, commonly known as ash, are considered
undesirable and shall not be planted due to the Emerald Ash Borer infestation.

The City may plant street trees. Excepting the planting of street trees at the direction of the
City, no person shall plant a street tree on a boulevard or in a public place without first filing
an application and procuring a permit from the city. The application required herein shall state
the number of trees to be planted, the location and variety of each tree, and such other
information as the city shall find reasonably necessary to a fair determination of whether a
permit should be issued hereunder.

The City may issue the permit for the planting of a street tree on a boulevard or in a public
place when it is found that the proposed planting does not conflict with the terms of this
Article and the City’s then-current tree species planting guidelines.

The City Manager or the City Manager’s designee may accept applications and issue permits
for the planting of street trees covered under this article. No fee shall be charged for any
permit issued under this section. Any street tree planted not in conformance with provisions
of this Article is deemed a public nuisance and may be removed by the City at its discretion
with the costs assessed to the adjacent property owner.

The city shall maintain a desirable species list for tree planting in the city. The list will contain
a diversity of tree types. Trees of any variation of genus Fraxinus, commonly known as ash,
are considered undesirable and shall not be planted due to the Emerald Ash Borer infestation.

Sec. 24-35. - Spacing.

The spacing for all street tree plantings will be done in accordance with the species size classes
listed in the desirable species list for tree planting within the city as follows:

No street trees may be planted closer together than the following unless approved by the City:
Small trees: Twenty (20) feet;
Medium trees: Thirty (30) feet; and



Large trees: Forty (40) feet.
Sec. 24-36. - Distance from cutrb and sidewalk.

No person shall plant and no adjacent property owner shall permit the planting of a tree
between the curb and the sidewalk where the distance between the curb and sidewalk is less
than four (4) feet.

Sec. 24-37. - Distance from fire hydrants.

No person shall plant and no adjacent property owner shall permit the planting of a tree less
than ten (10) feet from any fire hydrant.

Sec. 24-38. - Utilities.

The City shall not be responsible for the cost of repair or replacement of any private utility
service lines caused by growth or failure of a street tree.

Sec. 24-39. - Tree care.

The city will be responsible for tree care of public trees and delineated downtown trees and
will take reasonable steps to control tree-threatening insects and disease for such trees when
determined by the city that a pest is a serious threat to other trees and for which there is an
adequate control measure. No adjacent property owner shall be permitted to maintain a public
tree or a delineated downtown tree.

It shall be the duty of the abutting property owner to maintain street trees in a safe and
healthy condition, and to take reasonable steps to control tree-threatening insects and
disease, and in every way comply with the provisions of this article. Tree care and insect or
disease control of street trees shall be at the abutting property owner’s expense. Further, it
shall be the duty of each property owner to maintain all trees and shrubs upon the owner’s
property in a healthy and safe condition, and to take reasonable steps to control tree-
threatening insects and disease. The property owner shall lawfully dispose of all trimmings
at the property owner’s expense.

City staff and its delegated agents and contractors may enter upon private property for the
purpose of testing or obtaining samples from trees and shrubs to determine the existence of
tree threatening insects or disease. If City staff are denied entry upon private property for
such purposes, the City shall be entitled to an administrative inspection warrant in accordance
with Ordinance Sec. 1-15.

Tree support systems to prevent failure of an established or a mature tree (including cabling,
bracing, guying, and propping) shall not be used on street trees.



Sec. 24-40. - Clearance.

Property owners shall trim all trees and shrubs so that such branches shall not block or
otherwise inhibit street and sidewalk traffic and signs controlling traffic. Property owners shall
trim all trees and shrubs in such a manner so as to allow ten (10) feet clearance over sidewalks
and twelve (12) feet clearance over all streets and alleys. Without prior written notice to any
property owner, the city shall have the right to prune any tree or shrub upon private property
that obstructs the view of any street intersection, street lighting or visibility of any traffic-
control device or sign.

Sec. 24-41. - Tree topping.

Tree topping shall be prohibited as a normal practice for any person, firm or city department
of any street tree or other public tree. Topping is defined as the severe cutting back of limbs
to stubs larger than three (3) inches in diameter within the tree's crown to such a degree so as
to remove the normal canopy and disfigure the tree. The City Manager or the City Manager’s
designee shall have discretion to grant exceptions to this prohibition for street trees or other
public trees severely damaged by storms or other causes, or for certain trees under utility wires
ot other obstructions where other pruning practices are impractical.

Sec. 24-42. - Tree Removal and Intentional Damage.
The City shall be responsible for removal of dead or diseased public trees and street trees.

No person shall remove any public tree or street tree for any reason without permission from
the City Manager or the City Manager’s designee. No person may intentionally damage any
public tree or street tree.

The City shall not be responsible for the cost of any tree not removed by the City or its
delegated agents and contractors.

Regardless of a tree’s status as a private tree, street tree, or public tree, the city may cause the
removal of:

(a) Any trees that are dead;
(b) Any trees that harbor tree-threatening insects or disease;

(c) Any trees that with appropriate tree care cannot be returned to a reasonably safe and
healthy condition as determined by the City Manager or the City Manager’s designee;
or

(d) Any variation of genus Fraxinus, commonly known as ash, in accordance with the
mitigation plan in Section 24-48.

The City shall not be responsible and the property owner shall be responsible for all costs of
removing private trees.

No person shall transport raw wood from any variation of genus Fraxinus, commonly known
as ash, from Memorial Day to Labor Day without permission from the City Manager or the
City Manager’s designee.



A violation of this ordinance shall be deemed a class 2 misdemeanot.
Sec. 24-43. - Removal of stumps.

All stumps of street trees and public trees shall be removed below the surface of the ground
so that the tops of the stump shall not project above the surface of the ground. The city shall
only be responsible for the removal of those stumps of street trees the city cuts down, subject
to the City’s ability to assess the costs of public nuisance tree removal under Sec. 24-44. The
City may also recover its costs of removing any tree and/or tree stump from any person that
intentionally damages or kills a street tree or public tree by civil action or through restitution
in any criminal prosecution for violation of Ordinance Sec. 24-42.

Sec. 24-44. - Abatement.

If a property owner fails to fully comply with property owner obligations in this Article within
thirty (30) days following written notice tendered to the property owner directing the action
necessary to bring the property into compliance with this Article, which notice shall be sent
by first class mail to the mailing address on file for the property upon the records held by the
Yankton County Director of Equalization, the City may elect to abate the public nuisance by
entering upon the private property to bring the property into compliance with this Article and
assess the cost associated with the abatement to the property owner by special assessment.

Sec. 24-45. - Interference with city.

It shall be unlawful for any person to prevent, delay or interfere with the City’s staff while
engaging in the inspection, tree care, or removal of any street trees, public trees, or private
trees, as authorized in this article.

Sec. 24-46. - Review by Tree Board.

The City’s arborist or designee can assess a tree's health, identify potential problems, and
recommend a plan of action regarding street trees and public trees. A citizen may appear
before the Parks Advisory Board at the next regularly scheduled meeting, and the Board will
act as the City’s Tree Board, providing a forum for review of the plan of action and the City’s
Tree Board may make a recommendation to City staff.

In situations where City street and/or sidewalk improvement or repair projects may cause the
removal of a street tree, the abutting property owner may appear before the City’s Tree Board,
providing a forum for review of the plan of action, and the City’s Tree Board may make a
recommendation to City staff.

In situations where City improvement or repair projects may cause the removal of a public
tree, a citizen may appear before the City’s Tree Board, providing a forum for review of the
plan of action, and the City’s Tree Board may make a recommendation to City staff.

Sec. 24-47. - Review by City Commission.

The City Commission shall have the right to review all recommendations of the Parks
Advisory Board acting as the City’s Tree Board.

Sec. 24-48. — Emerald Ash Borer Mitigation Plan.



The Emeral Ash Borer (“EAB”) is an invasive insect that infests and kills trees of any variation
of genus Fraxinus, commonly known as ash. The EAB insect is spreading across the United
States, and its presence in any trees and shrubs in the City of Yankton is hereby deemed a
public nuisance. Once the presence of the EAB insect has been confirmed in any location
within the City of Yankton, the presence of (1) ash trees not treated to prevent EAB
infestation, (2) EAB infested ash trees, and (3) ash tree raw wood and deadfall shall also be
deemed a public nuisance. A certain document, one (1) copy of which is on file and available
for public inspection in the Parks and Recreation Department offices, being marked and
designated as:

“CITY OF YANKTON EMERALD ASH BORER RESPONSE PLAN”

is hereby adopted as the Emeral Ash Borer mitigation plan of the City of Yankton, South
Dakota, which shall govern the treatment and removal of ash trees to mitigate the spread of
the Emeral Ash Borer pest infestation within the jurisdictional limits of the City of Yankton
and assist with abatement of such public nuisance. The response plan may be modified or
updated by Resolution of the Yankton Board of City Commissioners.

Unless modified or repealed as set forth herein, all remaining Sections, Articles,
Divisions, Subdivisions, and the titling thereof within “Chapter 24 — Vegetation” shall remain
as previously codified.

Savings Clause. Should any section, subsection, clause, term, or provision of this
Ordinance be declared by the Court to be invalid, such invalidity shall not effect the validity
of the remainder of the Ordinance as a whole, or any other part thereof, other than the part so
declared to be invalid.



