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South Dakota Municipal League
MEMORANDUM

b e

SOUTH - DAKOTA - UNICIPAI. . LﬂéUE

TO: Member Municipalities

FROM: Yvonne Taylor, Executive Director
DATE: July 17, 2008

RE: Initiated Measure #10

The SDML has taken a position strongly opposing Initiated Measure #10, which among other things,
would prohibit cities from paying dues to any association that lobbies. We are asking for your support in

this, in two different forms:

e Please ask your city to adopt the enclosed resolution and send us back notification that you have done
so. You are of course free to amend it as you choose, and if you would like to receive it in electronically

in Word, please just contact me or lori@sdmunicipalleague.org

e We would like to be in contact with your elected officials and city employees, but do not want to
involve city hall. Would you please send us the home addresses and e-mail addresses of your city
council/commission/board and any employees you think would be appropriate? We will not share this
listing with anyone, and will only use it in a limited manner to distribute campaign information and

requests.

The polling on this issue shows it passing by a wide margin; in addition, unnamed sources have
contributed more than $400,000 to our opposition. We are going to need all of your help to continue to

provide the services of the Municipal League.

Please feel free to contact me with any questions or comments:

Yvonne Taylor

yvonne@sdmunicipalleague.org
1-800-658-3633

cell: 605-280-3633

FAX: 605-224-8655

214 East Capitol Avenue o Pierre, South Dakota ¢ 57501



Director's Notes

Today was “Vote No
on Initiated Measure
10 day here. I set the
day aside to really
read through and
attempt to understand
all the ins and outs of
this monster. Six
hours and three extra
strength pain relievers
later, here is what
we’ve come up with:

First, at the risk of
sounding childish, I
dare you to go read
this thing. Here is the link: http://www.sdsos.gov/
electionsvoteregistration/electvoterpdfs/2008/SDOpen&
CleanGovtAct.pdf. Try to especially enjoy the contract
parts (sections 5-10) and figure out to whom it applies
when some provisions include “immediate family
members” including a spouse, child, spouse’s child, son-
in-law, daughter-in-law, parent, sibling, grandparent,
grandchild, stepbrother, stepsister, stepparent, parent-in-
law, brother-in-law, sister-in-law, aunt, uncle, niece,
nephew, guardian, and domestic partner. My family is
pretty tight, but I can’t tell you specifically where most of
my nephews and nieces work, much less whether they’ve
provided $500 in goods or services to any government
entity within the last two years.

The first 4 sections are not too difficult to understand.
They say that you, as elected officials, cannot use public
money or resources, directly or indirectly, for campaign,
lobbying, or partisan purposes, including payment of dues

or membership fees of any kind to_any person, league or

association which, directly or indirectly, engages in
lobbying, campaigns, or partisan activity.

Well. That certainly puts your Municipal League in a
pickle, doesn’t it?

We are religiously non-partisan at the League, and we do
not use dues money to lobby, but that won’t matter if this
passes. You will not be able to pay any dues to any group
that lobbies, whether or not they are using those dues for
that purpose. In order to provide all the other services we
make available to our members, we would be forced to
stop working on your behalf with the Legislature. We
would also not be able to work on any campaign, such as
the repeal of the food tax from a few years ago.
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One of the many odd things about this are that it would
still allow you to spend public money for you to
individually come to Pierre and talk with your legislators,
appear before committees, etc. It just won’t let you
coordinate that effort with others, or pay dues to have the
League do this work for you. So 310 towns can send 310
mayors to Pierre — they just can’t pay, in many cases, less
than $100 to belong to the League, participate in our
policy process, and have us look out for you in the
Legislature. You’ll have to do it all yourselves. And when
we’re closing in on $4 per gallon gas, unless you are the
mayor of Fort Pierre, it is going to cost your city more
than your dues to send someone to Pierre!

I 'am constantly amazed that our elected people do all they
do - most are working a full time job, have families,
community commitments, church activities, and they
basically volunteer their scarce time to serve on the city
council. It does not seem to be a wise use of our ballot to
now prohibit them from using the League to coordinate
their legislative message, forcing them to add tracking all
legislative activity to their list of duties.

We’ll be covering this for the next few months, and
enlisting your support in defeating Initiated Measure 10.
For now, please go to pages 10-17 and read the excellent
articles by one of South Dakota’s best investigative
reporters, Bob Mercer. We will be running four articles in
all, two this month, and another two in July, and they do a
great job of explaining how these kinds of ballot abuse
come about.

Until next month, remember we are always available at
1-800-658-3633 or yvonne@sdmunicipalleague.org.

Yvonne Taylor
Executive Director

SOUTH DAKOTA MUNICIPALITIES



Director's Notes

According to
Initiated Measure
#10, “lobbying”
“includes attempts
to directly influence
legislative activity by
communication
with any member or
employee of any
legislative body or
with any government
official or employee
who may participate
in the formulation
of legislation of
this state.”

Also according to their own initiative, you, as public
entities, cannot use any public resources for lobbying.

Don’t be fooled by the term “legislative.” It includes you
— municipally elected officials — you are members of a
legislative body. And all you municipal employees are
“employees of a legislative body.”

Think, now, of a group that approaches the city to ask
for funding — for example, the volunteer fire
department, or the domestic abuse shelter, or the United
Way. By speaking to your elected officials or
employees and requesting funds, they have attempted
to “influence legislative activity” which is “lobbying.”
Are you then prohibited from giving them the funding
they are requesting?

Or think of your local Chamber of Commerce or
economic development corporation. Suppose they believe
there is a need for an industrial park. By the act of
communicating that to the elected officials, they have
lobbied, and cannot receive funding.

Think of the League, and not even the most obvious
lobbying we do each year. The last part of the definition of
“lobbying” is “attempts to directly influence legislative
activity by communication...with any government official
or employee who may participate in the formulation of
legislation of this state.”

Think back a few years. When the sales tax streamlining
measures went through, we were able to make the case to
the Department of Revenue that their collection of the
municipal sales tax should be easier, and therefore, less
expensive. As part of those discussions, we were able to
renegotiate the fee municipalities pay to the state for sales
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tax collections, saving our members $1.5 million. In some
city’s cases, this one act saved them more than 20 years
worth of dues. In short, we communicated with
government employees who participate in the formulation
of legislation of this state, which we would no longer be
allowed to do if Initiated Measure #10 passes. Next time
an opportunity to save you money comes along, we won’t
be able to represent you.

Think a little more recently. We played a rather large role
in a campaign against a measure that would have repealed
$19 million in tax revenues for municipalities and $42
million in state revenues, with no replacement source of
funding. Again, under Initiated Measure #10, we would no
longer be able to participate in such issues.

We find it pretty ironic, also, that the “exceptions” to these
proposed new laws include one that would allow unlimited
numbers of lobbyists to be hired by the State — so
effectively, only your local voices are being stifled. The
voices for local control cannot be coordinated or funded
publicly — only the State can use publicly funded lobbyists.

The Municipal League doesn’t use dues (or “public
funding”) to lobby. The State cannot use anything else ~
all of their funds are public funds. The Municipal League
would not be able to continue to lobby, the State would be
unlimited. Isn’t irony supposed to be kind of funny?

This thing is rotten, and we’ve only covered the first four
sections — there are six to go, so more next month. Until
then, check out the final two articles by Bob Mercer to
learn about other things that smell rotten about this, and
also, remember we are always available at 1-800-658-
3633 or at yvonne@sdmunicipalleague.org.

Yvonne Taylor
Executive Director

SOUTH DAKOTA MUNICIPALITIES



Director's Notes

Initiated Measure #10
wouldn’t allow cities to
pay dues to any
association that lobbies.
It assumes you are
corrupt, lobbyists are
evil, and legislators are
immoral and greedy.

I am a lobbyist, and
I’'m proud of that.
I’ve been a registered
lobbyist for the
SDML for 15 years,
and contrary to
whatever opinion
people have of lobbyists in Washington, D.C., it doesn’t
work that way here. By and large, the lobbyists in South
Dakota serve as an information resource for legislators.
The process would not work as well without them, and the
decisions of the legislature would be MUCH less
informed if those of us representing various groups
weren’t available to present information on the impact of
proposed legislation.

South Dakota has a part time, citizen legislature. These
folks get $6,000 a year to leave their home, work, family
and community for two months, plus participate in
committees throughout the summer, take calls and e-mails
all year round, attend local meetings, and need to run for
office every two years. You, as local officials, know the
time you put in, and the pittance you are paid. Our elected
officials are not over paid, they are not lazy, they are not
thoughtless, they are not corrupt. Anyone who thinks their
legislator’s vote can be bought for a $100 campaign
donation or dinner and drinks should reconsider for whom
they are voting. But in 15 years, I have never met one who
would “sell” a vote. I’ve never met a mayor or council
member who would, either.

Some lobbyists do “wine and dine” legislators. We do not.
On various issues, we have beaten those who do. “Wining
and dining” doesn’t matter — it might make working
relationships more friendly or congenial, but it doesn’t
buy votes. We try to be friendly, too — our approach is that
we are on the same side — trying to make sure legislative
decisions are in the best interest of South Dakota. Most of
the lobbyists I know best are trying to do the same thing.

The unmitigated garbage being put out by the proponents

of Initiated Measure #10 is nothing but a cynical attempt
to manipulate our voters into believing they cannot trust
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our government officials and public servants. It is an
easy, cheap attack that is all too common these days, but
it is FALSE.

Initiated Measure #10 doesn’t get rid of one single state-
paid lobbyist; doesn’t get rid of one single corporate
lobbyist; doesn’t get rid of one single out-of-state
lobbyist. It doesn’t do what they claim it does.

What it WILL do is take the right of freedom of speech
away from thousands and thousands of South Dakotans,
all in the pursuit of their twisted idea of what “Openness”
is. Prohibiting free speech is not open government. This is
not openness, it is a gag law.

They are up to $400,000 from unnamed, and we assume,
out of state, funding. They still will not reveal where the
money is coming from, nor will they reveal the agenda of
those nameless agents attempting to buy our election.

Stop the ballot abuse. Stop the gag law. Vote no on #10.

Until next month, remember we are always available at
1-800-658-3633 or yvonne@sdmunicipalleague.org.

Yvonne Taylor
Executive Director

SDML Annual

Conference
October 7, 8, 9 & 10, 2008
Ramkota Hotel, Pierre

Accommodations
Hotel Phone
Ramkota (Host Hotel) 605-224-6877
King's Inn 605-224-5951
Governor's Inn 605-224-4200
Comfort Inn 605-224-0377

Holiday Inn Express - Ft. Pierre 605-223-9045

Conference details are available on the SDML Events
section at www.sdmunicipalleague.org.

SOUTH DAKOTA MUNICIPALITIES



2008 Ballot Questions

Initiated Measure 10

Title: An Initiative to prohibit tax revenues from being used for lobbying or campaigning, to
prohibit governmental bodies from lobbying, to prohibit government contractors from making
campaign contributions, to prohibit government contracts when the contractor employs a
legislator or legisiative staff member, and to require contracts with governmental bodies to be

published.

Attorney General Explanation:

State law prohibits the acceptance of campaign contributions from all government and
tribal entities, expenditure of public funds to support or oppose ballot measures, and certain state
and county contracts which financially benefit legislators.

Measure 10 would prohibit state and local governments, their officers, employees,
independent contractors, consultants and candidates, from using government revenues or
resources for campaigning or lobbying. Some communications and appearances before
legislators and public bodies are exempted.

It would prohibit persons who employ legisiators or recent legisiators from obtaining
government contracts. It would prohibit, until two years after contract termination: some public
officers, candidates and their agents from soliciting, accepting or directing contributions from
some holders of competitively bid government contracts and their family members; and no-bid
government contract holders, their officers, employees, agents, vendors and family members
from making contributions to, or independent expenditures for, all candidate campaigns.

The Secretary of State would be required to summarize government contracts over $500
on its website.

If approved, all or part of Measure 10 will likely be challenged in court and may be
declared to be in violation of the United States Constitution. If so, the State may be required to
pay attorney fees and costs.

A vote "Yes” will adopt the proposed law.

A vote "No” will reject the proposed law.

Full Text of Initiated Measure 10:

Section 1. That §12-27-21 be amended to read as follows:

No public body, public_officer, person in the employ of the state or any of its political
subdivisions, or candidate for public office may, directly or indirectly, direct. permit, receive,
require, or facilitate the use of tax revenues or any other public resources for campaign,
lobbying, or partisan purposes, including payment of dues or membership fees of any kind to
any person, league, or association which, directly or indirectly, engages in lobbying,
campaigns, or partisan activity. No candidate, political committee, or political party may accept
any contribution from any state, state agency, political subdivision of the state, foreign




government, Indian tribe, federal agency, or the federal government. A violation of this section
is a Class 1 misdemeanor.

Section 2. Any person who knowingly spends or receives funds in violation of §12-27-21 shall
pay full restitution for the greater of the public cost or for the market value of any misappropriated
resources. A knowing violation of §12-27-21 is grounds for discharge of an employee. A knowing
violation of §12-27-21 is deemed corrupt misconduct.

Section 3. The provisions of §12-27-21 do not limit public officials in the performance of their
constitutional duties, and do not apply to:

(1) Communications among and between a member and a staff member of a legislative body,
or between an elected or appointed public officer and a legislator or a legislative staff member;

(2) Comments by an elected official or communications from an elected official that are
designated for constituents;

(3) Appearances and communications by a public officer or employee, pursuant to a request to
appear before a public body to provide information;

(4) A public employee acting in an uncompensated personal capacity, undirected in any
manner by, and who does not purport to represent the interests of, a public employer; and

(5) An authorized employee of the office of the Supreme Court, Governor, lieutenant governor,
attorney general, secretary of state, auditor, treasurer, and commissioner of school and public
lands, and other principal departments of the executive department of government having
responsibility to assess the impact of proposals which affect the administration of government.

Section 4. Terms as used in §12-27-21 mean:

(1) "Direct, permit, receive, require, or facilitate the use of tax revenues or any other public
resources for campaign, lobbying, or partisan purposes,” includes

(a) The use of public funds, facilities, rights of access, equipment, supplies, or trademarks to
influence any election;

(b) Undertaking, promoting, or distributing studies, surveys, analyses, descriptions, or other
communications using public resources in a manner specifically calculated to induce support
of, or opposition to, proposed legislation or ballot questions; and

(c) Incurring any public administrative expenses or activities to allocate or designate portions
of public employee income to entities that engage in lobbying or partisan activities, other than

charitable organizations qualified as exempt from federal income tax under section 501(c)3 of
the Internal Revenue Code, or the corresponding section of any future federal tax code;

(2) "Campaign,” includes

(a) Communications or expenditures related to the pursuit of an elected or appointed public
office;

(b) All lobbying; and



(c) Efforts paid in whole or in part by public revenues or resources to coordinate or induce
members of the general public or any segment thereof to directly influence legislative activity
by communicating with members of any legislative body supporting or opposing legisiation
within this state, or supporting or opposing a petition drive or bailot question;

(3) "Lobbying,” includes attempts to directly influence legislative activity by communication with
any member or employee of any legislative body or with any government official or employee
who may participate in the formulation of legislation of this state;

(4) "Person,” includes any natural person, business entity, organization, committee, political
party, campaign fund, and association;

(5) "Public officer” and "person in the employ of the state or any of its political subdivisions,”
include any person who is elected, appointed, or employed by this state or any poiitical
subdivision of this state, including any person who is an independent contractor or consultant
hired by the state or a political subdivision of this state; and

(6) “Tax revenues or other public resources,” includes all state and local government revenues
and resources, and does not include any revenues paid or resources provided by the United
States government.

Section 5. No person may enter into a government contract if the person also employs, hires, or
retains the services of a current or former legislator or legislative staff member who is less than
one year removed from such public position. A person who knowingly violates this prohibition is
guilty of a misdemeanor and shall, in addition to other penalties, forfeit any contractual rights to
any payment or reimbursement, and shall make restitution to the state in the amount of funds
accrued during the period of violation. This section shall not apply to a bona fide position, trade,
occupation, or profession in which a person engaged or obtained certification within one year
prior to becoming a legislator or legislative staff member.

Section 6. Beginning on the date a government contract is awarded and extending until two
years following the conclusion of that contract, no holder of the public office with ultimate
responsibility for the award of the contract, no candidate for that office, and no person acting on
behalf of either, may knowingly solicit, accept, or direct a contribution from the holder of the
government contract or an immediate family member of the holder. No candidate or other person
may knowingly accept or make a contribution that is solicited or directed in violation of this
section. A person who knowingly violates this prohibition is guilty of a misdemeanor and shall, in
addition to other penalties, make full restitution to the donor. A knowing violation of this section is
deemed corrupt misconduct.

Section 7. Any person entering into a no-bid government contract awarded by the state or any of
its subdivisions shall be considered a holder of the government contract and shall contractually
agree to cease making, inducing, or soliciting any contribution or independent expenditure,
directly or indirectly, through any officer, employee, immediate family member of any officer or
employee, vendor, or agent, to or for the benefit of any candidate for any elected office of the
state or any of its political subdivisions, or to any person who intends to make such a contribution
within the state or any of its political subdivisions, for the duration of the contract and two years
thereafter. The contractual agreement shall provide that any violation of this provision by the
holder of the government contract shall, in addition to other legal consequences, result in
forfeiture of any contractual rights to payment under the contract, and in payment of restitution to
the state in an amount of not less than twice the amount of the contribution. Any person who
knowingly violates this provision, or accepts contributions on behaif of a candidate or other entity
in violation of this provision, shall pay restitution to the state in an amount not less than twice the
amount of the contribution. If the treasurer of any entity subject to such agreement obtains



knowledge of a contribution made or accepted in violation thereof by that entity, then liability for
the violation shali be also attributable to the treasurer unless the treasurer notifies the secretary of
state about the violation in writing within three business days of iearning of such contribution. A
knowing violation of this section is deemed corrupt misconduct. If a person has previously been
determined to be responsible for violating this section, the person shali be ineligible to hold any
government contract, or public employment with the state or any of its political subdivisions, for
three years. The Governor may temporarily suspend any debarment under this section during a
declared state of emergency.

Section 8. In addition to other actions, penaities and remedies provided by state law, a violation
of section 7 of this Act may be established and enforced by the filing of a verified complaint in the
circuit court. The court may appoint a referee to take testimony and make findings and
recommendations. The compiaint may be filed in the name of the state by the attorney general.
The complaint may also be filed by a private citizen, or non-governmentai group or entity, only if
the complaining party has first presented to the attorney general a request to file a complaint,
along with a sworn affidavit setting forth supporting facts, and the attorney general has failed to
file a complaint within fifteen days from receipt of the request. if a complaint is filed in the circuit
court by a private citizen, or a non-govemmental group or entity, then the attorney general may
intervene and prosecute the complaint. The following provisions shall control a complaint to
establish a violation of and to enforce section 7 of this Act:

(1) Within twenty-one days from the filing of a verified complaint, the court shall, sua sponte,
make a determination based on the verified complaint whether there is probable cause that a
violation has occurred,;

(2) if the court determines that there is not probable cause that a violation has occurred then
the complaint shall be dismissed without further proceedings; and

(3) In the event the compiaint is dismissed for lack of probable cause then the court may award
costs and attorney fees against the complaining party, other than the state.

Section 9. The secretary of state shall promptly publish a summary of each government contract
on a searchable website accessible from a conspicuous place on its official public website, for a
period of at least ten years. Any holder of a government contract shall promptly prepare and
deliver to the secretary of state a true and correct "Government Contract Summary,” in digital
format as prescribed by that office, which shall identify the names and addresses of the holders
and all other parties to the government contract, briefly describe the nature of the contract and
goods or services performed, disclose whether it is or is not a no-bid government contract,
disclose the estimated duration and end date of the contract, and disclose the contract's
estimated amount, and apportioned sources of payment. The summary shall also disclose any
other relevant contract information as determined by the secretary of state, to the extent
disclosure would not violate federal law, trade secrets, or intellectual property rights.

Section 10. Terms as used in sections 5 to 9 of this Act, inclusive, mean:

(1) "Contribution,” includes money, monetary donations, loans, and any in-kind donations, but
does not apply to volunteer activities by individuals that do not otherwise quaiify as an in-kind
donation;

(2) "Government contract,” includes any contract awarded by an agency or department of this
state or any public body receiving state subsidy or authorized to levy taxes, for the purchase of
goods or services for amounts greater than five hundred dollars, indexed for infiation per the
Consumer Price Index after the year 2010. A contract for services includes collective bargaining
agreements with a labor organization representing employees but not employment contracts
with individual employees;



(3) "Holder of the government contract,” includes any party to the contract, including partners,
owners of five percent or more interest, officers, administrators or trustees of any person who is
a party to the contract, or, in the case of collective bargaining agreements, the labor
organization and any political committees created or controlled by the labor organization;

(4) "Holder of the public office with ultimate responsibility for the award of the contract,” includes
any elected official who may award the contract or appoint an official responsible for awarding
the contract, or any elected official of a public body where the contract is awarded by that public

body;

(5) "Immediate family member,” includes any spouse, child, spouse's child, son-in-law,
daughter-in-law, parent, sibling, grandparent, grandchild, stepbrother, stepsister, stepparent,
parent-in-law, brother-in-law, sister-in-law, aunt, uncle, niece, nephew, guardian, and domestic

partner;

(6) "No-bid government contract,” includes all government contracts that do not use open, blind
competitive bidding processes for procurement. Collective bargaining agreements qualify as
no-bid government contracts if the contract confers an exclusive representative status to bind
all employees to accept the terms and conditions of the contract; and

(7) “Person,” includes any natural person, business entity, organization, committee, political
party, campaign fund, and association.



Hiding the Money: Ballot Issue Funding Mysterious

Out-of-state sources difficult to pinpoint

Editor's Note: This is the first article in a series of reports
looking at how outside political forces are using the South
Dakota ballot this year to advance their causes and, using
a legal loophole, try to hide their identities.

By Bob Mercer, Reporter

Thirty years ago, the U.S. Supreme Court ruled that
corporations couldn’t be barred from contributing to ballot
issue campaigns. Now that decision has become an open
door for nonresidents to spread their political views in
South Dakota.

Two statewide ballot initiatives this fall are supported by
multi-millionaires and conservative organizations from
outside the state. In both cases, the efforts were financed
using streams of money that can’t be conclusively tracked
back to the original sources.

As to their substance, both initiatives this year reach far
beyond current South Dakota statutes. One would ban a
specific type of security transaction known as naked short
selling. A Utah millionaire has been pushing that issue, using
a Missouri lawyer and an Arizona political consultant.

The other proposed law seeks tight restrictions or outright
bans on who can lobby, who can receive government
contracts and who can make political contributions. The
contribution ban would extend to the person’s parents,
spouses, children, nieces, nephews, aunts and uncles.

Proposed by South Dakotans for Open and Clean
Government, it is very similar to initiatives being
attempted in Montana and Colorado - so similar that the
Web site for the South Dakota committee is
www.cleanupsd.com and the Web site for the Montana
effort is www.cleanupmt.com.

The effort resembles many of the priorities of a
Washington, D.C.-based group, Americans for Limited
Government. One of the directors. for the group and its
affiliated foundation is a New York billionaire, Howard
Rich, and its board includes other prominent figures from
the libertarian and conservative Republican ranks.

The South Dakota initiative is also being supported by
Americans for Tax Reform, a Washington, D.C.,
organization supported by fiscally conservative business
leaders and run by Grover Norquist, whose new book is
titled: “Leave Us Alone: Getting the Government’s Hands
Off Our Money, Our Guns, Our Lives.”
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Paid petitions

Rather than the traditional practice of volunteers
carrying petitions on behalf of a cause, in the instances
of these two initiatives, the groups bought their way onto
South Dakota’s November election ballot. They did it
through the use of intricate political syndicates
involving a shell company or corporation, set up to mask
the real contributors.

Tens of thousands of dollars were routed from undocumented
sources into the shells. Money was then transferred from the
shells to pay national ballot-access companies, which hired
people to collect the petition signatures. ’

Anonymous donors receive further insulation through
federal tax laws when they make contributions to
organizations that qualify for not-for-profit status.

These tax-free organizations must file what are known as
990 reports with the Internal Revenue Service, and the 990
reports are open to public inspection. The organizations
must report income and expenses, but they aren’t required
to divulge their donors. They also aren’t required to
itemize their spending.

The result in South Dakota is that more than $122,000 of
disguised contributions flowed from two shells to the
ballot committees supporting the two initiatives last year.

In round numbers, at least $87,000 and possibly as much
as $132,000 came from outside South Dakota. One of the
initiatives received no contributions from anyone in
South Dakota. The other initiative had itemized
contributions from individual South Dakota citizens
totaling nearly $414.

Nationwide practice

South Dakota isn’t alone. Similar methods have been used
in recent years or are currently under way in many of the
24 states where a statute or constitutional amendment can
be passed through a ballot initiative.

Many of the states are thinly populated and have relatively
low thresholds to qualify for the ballot; the fewer the
signatures necessary, the less it costs to pay for the
signatures to be collected. The news media in many of the
states also charge relatively lower rates for advertising,
reducing those costs for a campaign.

The Supreme Court found that a Massachusetts ban on
corporate contributions was an unconstitutional restriction

SOUTH DAKOTA MUNICIPALITIES



on free speech in First National Bank v. Francis X.
Bellotti. The court’s 5-4 decision effectively invalidated
similar bans in South Dakota and other states.

What has happened since 1978 is that the philosophy of the
initiative has been turned on its head. Originally intended
to give citizens the power to make or repeal laws at the
ballot box as a check and balance against elected officials,
the initiative is increasingly expanding into a tool for
wealthy individuals and organizations through the use of
corporate contributions.

Election reform ineffective

In South Dakota, election reforms passed by the
Legislature in 2007 have proven ineffective at halting the
practice of hiding the identities of large contributors.
That issue surfaced in two 2006 ballot-measure
campaigns over outlawing abortion and outlawing video
lottery gambling.

The Legislature also passed other reforms in 2007
intended to slow the practice of paying petition carriers.
But those changes didn’t deter either of the two initiatives
from making the 2008 ballot.

Two of the 2006 controversies that helped spark the
Legislature’s actions also remain legally unresolved.

Secretary of State Chris Nelson and state Attorney General
Larry Long brought a civil lawsuit against state Rep.
Roger Hunt, R-Brandon, in an attempt to force the
disclosure of the identity of a person or persons who
anonymously contributed $750,000 through a corporation
called Promising Future to the anti-abortion campaign
committee. A circuit judge ruled in Hunt’s favor. The case
is pending before the state Supreme Court.

Misdemeanor criminal charges are still pending against
two men, Travis Carrico and Christopher Moen, for their
roles in allegedly funneling money from the Sisseton-
Wahpeton Oyate tribal casino operations into the anti-
video lottery campaign through a shell group without
disclosing the source of the money.

The criminal charges contend that Carrico and Moen
were operating a ballot committee. Each man was
charged with three counts of failing to file financial
reports for a ballot committee.

The practices involved in the Hunt case and the Carrico-
Moen cases are evident again this election cycle in the
methods used to put two initiatives on the 2008 ballot.
Money source disguised

In each instance, the promoters of the South Dakota
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initiatives took a similar circuitous route that masks the
sources of money and influence behind the efforts.

First, they set up a private corporation or limited liability
company that serves as a treasury or holding account.
That allowed people or other organizations to pay money
into the corporation or LLC without publicly disclosing
their activities.

For the securities initiative, an LL.C named American
Entrepreneurs for Security Reform is being used. It was
officially organized under the state laws of Missouri on
Dec. 21, 2006.

For the lobbying and contribution initiative, the
corporation involved is the SD Conservative Action
Council. It was incorporated Oct. 5, 2007.

Second, they arranged to form a South Dakota ballot
committee in support of the initiative, recruiting a current
or former state legislator to serve as its chairman, creating
the appearance of the initiative being locally sponsored.

South Dakotans for Securities Reform filed its statement
of organization as a ballot committee on Nov. 30, 2007,
with state Rep. Hal Wick, R-Sioux Falls, as chairman.
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Droz didn’t seem concerned about who might be providing
the money to SD Conservative Action Council, which is
providing most of the funding for a committee that he
chairs. “I’m sorry, I don’t have any idea where they get
their money.”

Sibson and Hubbel, the two other directors for the SD
Conservative Action Council, declined to identify the
source or sources of their organization’s money. They also
wouldn’t answer whether the council was essentially in
control of the ballot measure. Instead they directed
questions to Breard.

Breard declined to identify where the Conservative Action
Council got its money. He said it’s a tax-exempt organization
and isn’t legally obligated to reveal its contributors.

“We do not list our donors,” he said, adding that donors
have the right to anonymity.

Donation confirmed

Asked specifically about whether Americans for Limited
Government was a contributor, Breard confirmed the
Conservative Action Council received a donation from the
organization earlier this year.

“It was less than $10,000,” he said. “That was the first
donation we received from them.”

Breard declined to say whether other groups with similar
limited-government priorities, such as National Taxpayers
Union, Americans for Prosperity and Americans for Tax
Reform, contributed to the Conservative Action Council.

Dena Epsenscheid of Sioux Falls, the official
spokeswoman for the Open and Clean Government
committee, so far hasn’t responded to a reporter’s
messages. Walberg, the treasurer at the time the
committee received the Conservative Action Council
contributions, didn’t respond to telephone messages left
at her last known address.

The Open and Clean committee reported expenditures of
$22,739.31 in 2007, including $10,000 for consulting paid
to an unidentified party and $4,527.20 for-legal fees paid
to an unidentified recipient.

Neither SD Conservative Action Council nor the
Missouri-based American Entrepreneurs for Security
Reform has filed any campaign finance disclosure
statements in South Dakota.

Signature validation vs. campaign finance law

The next deadline for ballot committees to file financial
reports is July 5, covering the first six months of this year.
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South Dakota has no laws restricting the amounts or
private sources of contributions for ballot measures. Nor
are there any requirements regarding the reporting of
specific dates of contributions. There are minimal
requirements for disclosing how contributions are spent by
ballot committees or candidates, but there are no
requirements for reporting whom is paid and when.

Even if violations of state campaign finance laws occur,
the measure can stay on the ballot if the signatures were
legally gathered and meet the requirements in state law.

“Signature validation would not be impacted by campaign
finance law,” Secretary of State Nelson said.

This article originally appeared in the Aberdeen
American News, the Watertown Public Opinion, the
Mitchell Daily Republic, the Pierre Capital Journal and
the Black Hills Pioneer.

The second article in the Hiding Money series is on pages
14-17. The rest of the Hiding Money series will be printed
in the July issue of South Dakota Municipalities.
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Hiding the Money: Outside Influences on Ballot

Securities initiative being guided from Missouri, Arizona

Editor's Note: This is the second article in a series of
reports looking at how outside political forces are using
the South Dakota ballot this year to advance their causes
and, using a legal loophole, try to hide their identities.

By Bob Mercer, Reporter

Charles A. “Chep” Hurth III, a lawyer in private practice in
the small town of Union, Mo., put up the money to get an
initiative on the South Dakota election ballot this November.

Hurth isn’t telling where he got the money. In fact, he
won’t even return a reporter’s phone calls.

What is known about Hurth, however, is that he’s the
registered agent, and only person listed on the official
documents, for a limited liability company registered
in Missouri known as American Entrepreneurs for
Security Reform.

The Hurth-managed LLC sent $77,091.61 to South
Dakotans for Securities Reform last year. It was the only
contribution received by the South Dakota ballot committee.

The money was used for gathering the signatures
pecessary to put a proposed ban against a specific type of
stock transaction on the South Dakota ballot.

Hurth served in a similar contribution-masking role last
year using another Missouri-registered limited liability
company, Take Initiative America (TIA), for which he was
the registered agent.

TIA provided $175,000 for organizing an initiative in
California that sought to change how that state allocates its
Electoral College votes in presidential elections.

That effort eventually faltered, and later a New York
billionaire, Paul Singer, disclosed he was the original
source of the money sent from TIA to California. Hurth
registered TIA on Sept. 10. The contribution reportedly
was made one day later.

Singer was elected chairman in February of the board of
directors for the Manhattan Institute for Policy
Research, a New York City-based organization whose
mission is described as “to develop and disseminate
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